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Respondent .

N N N N N N N N N N N N N N

ORDER DENYI NG RECONSI DERATI ON

The Adm ni strator has petitioned for reconsideration of our
deci sion, NTSB Order EA-3991 (Cctober 14, 1993), dismssing his
order in this proceeding. Respondent has replied in opposition.

We deny the petition.

The Adm nistrator's order suspended respondent's airline
transport pilot certificate for 90 days for violations of
Federal Aviation Regulations allegedly commtted in connection
wi th respondent's operation, as pilot-in-command, of a March 16,
1990 Wngs West flight between Visalia and Fresno, CA.  According
to the Adm nistrator, respondent took off from Visalia under
visual flight rules (VFR) when ground visibility was bel ow the 3-
mle mnimumvisibility required by 14 C F. R 91.105(d)(1) (now
91.155(d)(1)). In addition, on arrival at Fresno, respondent's
(adm tted) descent to 2100 feet allegedly deviated froman air
traffic control (ATC) instruction to remain at or above 2500
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feet, thus violating 14 C.F.R 91.75(b) (now 91.123(b)).*

In dismssing the Adm nistrator's order and reversing the
| aw judge's initial decision, we concluded that, as to departure
fromVisalia, the Admnistrator failed in his burden of proving
that ground visibility was below the required m ninmum W
reasoned, when dismssing the 8 91. 75(b) charge, that respondent
had not heard the 2500-foot altitude instruction, that it was not
the normal ("pattern”) altitude for his aircraft at that
| ocation, and that the m stake did not occur as a result of an
i nconpl ete readback on respondent's part. W stated:

Here, respondent had insufficient reason to question non-
recei pt of an altitude clearance because he knew the pattern
altitude for his aircraft was 1800 feet. The best course
woul d have been for Fresno [ATC], in the absence of
respondent' s readback of the unusual 2500-foot altitude
instruction, to have clarified the matter.

NTSB Order EA-3991 at footnote 11

The Adm ni strator chall enges our dism ssal of both aspects
of his order, arguing that dismssal is contrary to our precedent
and inconsistent with aviation safety. W address each
regul ati on separately.

1. Departure fromVisalia -- 8 91.105(d)(1). The
Adm ni strator argues that our decision establishes that this
vi ol ati on cannot be proven using official weather reports, and
that such reports are of "negligible" weight. This
interpretation overstates the significance of our ruling.
Section 91.105(d)(1) cases are, by their nature, very fact-
specific. Here, we sinply found that the particul ar evidence in
this record did not support a finding that the Adm ni strator had
met his burden of proof.

The Adm nistrator admts that this rule did not require
respondent to obtain official weather observations. Nor, as we
noted in our prior decision, does the rule require that the 3-
mle visibility requirenent be neasured by official weather
reports. Contrary to disregarding the official report, as the
Adm nistrator alleges (Petition at 6), we fully considered it,
along with all the other evidence submtted. The Admnistrator's
real objection to our conclusion is that we did not consider it
to be controlling evidence of the weather at the tinme respondent
departed Visali a. 2

The Adnministrator also alleged, as derivative of the other
vi ol ations, that respondent violated 14 CF. R 91.9 (now
91.13(a)).

The Administrator argues that, "if the Board wi shed to find



The Adm nistrator's primary weat her evidence consi sted of
two official reports: 1 1/2 mles visibility at 5:52 AM; and 3
mles visibility at 6:48 A M, approximately 1/2 hour after
respondent's departure. This evidence, however, clearly | eaves
doubt as to the weather at takeoff, as that weather was changi ng
quickly.® If this were the only weat her evidence, and even if
respondent had offered no rebuttal, we would have been justified
in dismssing the charge, for this evidence fails to provide
reliable proof as to the weather at takeoff.? This is not to
say, however, that official weather would not be persuasive
evi dence of insufficient visibility in a case where the report
was nore proximate in tine to the takeoff.

In addition to his own testinony (on which, contrary to the
Adm ni strator's argunent, we did not overly rely), respondent
of fered ot her evidence undercutting the Adm nistrator's position
that there was less than 3 mles visibility at takeoff. W
di scussed that evidence fully in our decision (id. at footnote
8). Again, the Admnistrator's disagreenent with the wei ght we
gave that evidence does not convince us that our analysis was in
error. And, while evidence fromthe airborne Westcom 380 that,
at a tinme close to respondent's departure, it |ooked clear al
around Visalia may not conclusively prove ground visibility, it
adds doubt to the Admnistrator's allegation.

2. Arrival at Fresno -- 8§ 91.75(b). The Adm ni strator

(..continued)
that the official weather report was stale at the tine of
Respondent's departure because of rapidly changi ng weat her
conditions, then that finding needed to be supported by a
preponderance of the evidence." W disagree. It is the
Adm nistrator's burden to prove his case by a preponderance of
the evidence, not respondent's burden to prove hinself innocent.
The Adm nistrator also states, "The nere fact that the official
weat her report changed within an hour from | MC (instrunent

nmet eorol ogi cal conditions) to VMC (visual neteorol ogical

condi tions) does not nean that m dway through the reporting

peri od, when Respondent departed, it was above VFR m ni nuns."
Petition at 9. W agree. Neither does it nmean that it was bel ow
VFR m ni nuns.

3The weat her observer admitted that the weather had cl eared
up at sonme unknown tinme between his two observations.

“The Adnministrator did present other evidence in the form of
a communi cation fromanother aircraft that took off fromVisalia
within a short tinme of respondent's departure. Although the
Adm ni strator disagrees with our conclusion that this
transm ssion was too ambi guous to support his contention, he
fails to show why our reasons for not relying on it were w ong.
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argues that this aspect of our decision establishes questionable
new precedent regarding ATC procedures. W disagree. The

Adm nistrator views this case as one where a pilot's m stake
coul d have been avoided by a full readback. W do not argue with
the Admnistrator's review of case | aw hol ding pilots responsible
in those instances, but find the Admnistrator's citations to
cases in which ATC instructions were viol ated because pilots
knowi ngly abbrevi ated readbacks not on point. CQur decision here
was prem sed on the assunption that respondent did not hear the
altitude part of the clearance and, therefore, could not read it
back conpletely or inquire further about what he did not hear.?

Gven his failure to hear the altitude instruction, and no
reason denonstrated by the Adm nistrator for respondent to think
that he had m ssed part of the instructions (and, therefore, be
obligated to inquire further), there was nothing he could have
done to correct the situation. Instead, because he did not read
back the altitude cl earance, and because the 2500-foot clearance
was apparently not the usual one for this aircraft, we suggested
that the controller could have nmade further inquiry.® In making

W stress that there was no showi ng that respondent's
failure to hear the instruction was a result of sone carel essness
on his part.

We al so di sagree that our concl usions here are inconsistent
with Adm nistrator v. Friesen and Ashcraft, NTSB Order EA-3202
(1990). There, respondents were assuned to have heard the mddle
of a transm ssion when they admtted to having heard the
begi nning and the end. Here, there is no finding (or testinony)
that the beginning of the transm ssion was heard. Adm ni strator
v. Baxter, 1 NTSB 1391, 1393 (1972), cited by the Adm nistrator,
also is not properly relied on here. Although there we found a
strong presunption that information sent as a part of an ongoi ng
communi cati on between ATC and the aircraft was capabl e of being
received in the aircraft, we made no finding of fact that it was,
in fact, received, and the discussion is nerely dicta.

®W continue to believe, as discussed in our prior decision,

that a query from ATC woul d have been consistent with
Adm nistrator v. H nkle and Foster, 5 NTSB 2423 (1987), and with
FAA Manual provision 7110.65F ("if altitude, heading, or other
itens are read back by the pilot, ensure the readback is correct.

I f incorrect or inconplete, nake corrections as appropriate.”
Enphasi s added). The Adm ni strator agrees that a controller
shoul d question an inconplete readback (Petition at 18) but sees
no reason why ATC shoul d have consi dered respondent's readback to
be inconplete. W continue to disagree. Although the
Adm ni strator repeatedly argues that the 2500-foot clearance was
normal for this airport, he does not address our finding, equally
relevant, that 1800 feet was the normal pattern altitude for this
particular aircraft.
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this suggestion, we were not assigning blanme or fault to ATC. W
only find that, in the circunstances, respondent should not be
held to have violated an ATC instruction. Further, we see no
far-reaching safety inplications (Petition at 15) in recogni zing,
when reviewing the Adm nistrator's orders in |Iight of our
governing standard of safety and the public interest, that pilots
can mss hearing instructions and that they should not be held to
a strict liability standard. Accord Adm nistrator v. Fronuth and
Dwor ak, NTSB Order EA-3816 (1993).

ACCCRDI N&Y, |IT IS ORDERED THAT:

The Adm nistrator's petition for reconsideration is denied.

VOGT, Chairman, COUGHLI N, Vice Chai rman, LAUBER, HAMVERSCHM DT,
and HALL, Menbers of the Board, concurred in the above order.



